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consider whether the Supreme Court ruling represents a major victory for 
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reforms are unlikely to have very powerful impacts on the education system, 
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vouchers, and that the future of vouchers will be affected by the federal 
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of alternatives to voucher programs for those individuals motivated to seek 
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Abstract In this note, we review the Supreme Court opinion of June 2002 in Zelman et al. 
v. Simmons-Harris et al. , 00-1751). In the first section, we offer an interpretation of the ruling in 
terms of four evaluative criteria: freedom of choice, productive efficiency, equity, and social 
cohesion. Unsurprisingly, the opinion strongly emphasized parental freedom of choice over the 
other criteria. In the second section, we consider whether the Supreme Court ruling represents a 
major victory for voucher advocates and whether it will have a substantial impact in improving 
America's schools. Our discussion takes a rather skeptical position, and we offer eight 
justifications for such a view. 
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1 . 



Introduction 



This note discusses the Supreme Court decision in June 2002 as to the legal status of the 
Cleveland Scholarship and Tutoring Program {Zelman et al. v. Simmons-Harris et al . , 00-1751, 
CSTP). On June 27 2002, in a 5-4 ruling, the Supreme Court held that the program does not 
offend the Establishment Clause. 

Other writers may offer commentary on the legal ramifications of the decision. Here, we 
ask a simple question: How much does the Supreme Court ruling on education vouchers really 
matter for transforming the educational system? Bluntly, our answer is ‘Probably not much* 
(unless it marshals political and legal victories leading to universal vouchers). Before detailing 
our reasons for this slightly jaundiced view, we briefly review the opinion. 



2. What the Supreme Court thinks about vouchers 

The Supreme Court faced a relatively narrow question: Does the CSTP violate the Establishment 
Clause of the Constitution? 

In answering this question, the Supreme Court focused on the choices entailed in the 
CSTP as regards a religious preference for schooling. The focus on choice was particularly clear 
in the oral arguments to the Supreme Court of February 20 2002 (Proceedings, 00-1751). In these 
arguments, the constitutionality of the voucher program was premised on neutrality, interpreted in 
three ways by Ms. Judith L. French, on behalf of the State Petitioners. Neutrality was upheld in 
the criteria for who receives the benefit: (low-income) residents of a school district that has been 
taken over by state control. Neutrality was upheld in the requirements placed on schools: the 
program “requires schools not to discriminate based on race, religion, or ethnic origin, that 
ensures that even a religious school may not discriminate in favor of students of their own 
religious faith” (p.5). Finally, neutrality was upheld in that the benefit itself was a money 
voucher, i.e. a fungible token with broad use. So, the program would be constitutional if “the aid 
recipients have generally independent and private choice... could choose from a huge variety of 
options, most of which were secular... [and] only an insignificant proportion of the total program 
money will end up going to sectarian schools” (Mr. Robert H. Chanin, p.47). The Supreme Court 
therefore had to rule on whether such choices were available. 

Emphatically, the Supreme Court ruling in Zelman was premised primarily on the 
expansion of school 'choice': 
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We believe that the program challenged here is a program of true 
private choice, consistent with Mueller , Witters , and Zobrest , and thus 
constitutional. As was true in those cases, the Ohio program is neutral 
in all respects toward religion. It is part of a general and multifaceted 
undertaking by the State of Ohio to provide educational opportunities to 
the children of a failed school district. It confers educational assistance 
directly to a broad class of individuals defined without reference to 
religion, i.e., any parent of a school-age child who resides in the 
Cleveland City School District. The program permits the participation 
of all schools within the district, religious or non-religious. Adjacent 
public schools also may participate and have a financial incentive to do 
so. Program benefits are available to participating families on neutral 
terms, with no reference to religion. The only preference stated 
anywhere in the program is a preference for low-income families, who 
receive greater assistance and are given priority for admission at 
participating schools, (p. 11) 



But freedom of choice is only one - albeit important - criterion for evaluating a school system or 
an education reform. 1 A more comprehensive framework would also ask whether a reform was 
efficient, whether it was equitable, and whether it produced social cohesion (a major reason for 
public financing of education). 

The last of these criteria - social cohesion - is reflected in the very claim that the voucher 
program violated the U.S. Constitution. Indeed, Justice Breyer's dissent emphasized the risk of 
"religiously based social conflict" (p. 1), and the importance of the separation of church and state 
rather than simply neutrality. And, Justice Stevens’s dissent ends with: "Whenever we remove a 
brick from the wall that was designed to separate religion and government, we increase the risk of 
religious strife and weaken the foundation of our democracy" (p. 3). The ruling offers two 
counters to the contention that social cohesion will be impaired. Justice O'Connor notes that this 
voucher program is small-scale, and that substantial financial support exists for religious schools 
via other social programs (e.g. Medicaid); yet, these programs appear to have generated no social 
problems. The other rebuttal contends that the only instance of "divisiveness" or "strife" is the 
litigation itself (pp. 20-21, n7). 

It is probably on the question of equity that the opinion is most favorable to voucher 
advocates: school choice was being made available to low-income families residing in a low- 
performing school district. In his concurring statement, Justice Thomas writes that "failing urban 
public schools disproportionately affect minority children" and "many blacks now support school 
choice programs because they provide the greatest educational opportunities for their children in 



1 In his dissenting opinion, Justice Stevens argues that the idea of choice does not entitle parents to any 
choice. He also distinguishes between public school choice and inter-sector school choice. 
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